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Abstract. An estimated 5% of the world's forests are located in the EU and these forests have continuously expanded for over 60 
years, although recently at a lower rate. Forests and other wooded land now cover 155 million hectares and 21 million hectares, 
respectively, together more than 42% of the EU land area. Although the treaties in the European Union contain no provisions for 
a common forest policy, there is a long history of EU measures supporting forest and forest-related activities coordinate dwith 
member states, mainly through the Standing Forestry Committee. For several decades now, environmental forest functions have 
attracted increasing attention mostly in relation to the protection of biodiversity and, more recently, in the context of climate 
change. The main objective of this paper was twofold: first, to identify the EU legislation directly and indirectly connected to 
forest protection, and second, to determine its legal character and effectiveness. In conclusion, in recent years the EU has adopted 
numerous regulations that are directly and indirectly connected to forests and they can be divided into two groups: internal 
and international acts. Moreover, we can distinguish legally binding acts such as regulations, directives as well as international 
agreements and soft law acts including strategies, green books, communications, action plans or declarations.

Keywords: forests, forestry, climate change, deforestation, European Union

1. Introduction

The importance of forest protection and sustainable forest
management has been recognised worldwide since the adoption of 
the Statement on Forest Principles − Article 3 (Regulation 2018) − 
at the 1992 United Nations Conference on Environ-ment and 
Development. the conference adopted the rio Declaration and 
Agenda 21, which contains recommendations and guidelines for 
the implementation of sustainable development principles 
(Declaration 1992; Agenda 21 1992). Chapter 11 of the Agenda 
contains recommendations and guidelines on fore-sts, in particular 
on the prevention of deforestation, the protec-tion and conservation 
of forests and the rational management of forest resources. Issues 
relating to forests and their socio-economic importance are also 
included in binding international agreements. The United Nations 
Framework Convention on Climate Change recognises the 
importance of forests in the global balance of greenhouse gas 
emissions, whereas the Convention on Biological Diversity 
regulates forest biodiversity in an expanded work programme 
(Convention 1992). The United Nations Convention to Combat 
Desertification recognises 

the importance of the significant contribution of forests to the 
Convention’s objectives (Convention 1994). In contrast, the 
Convention on the Protection of World Cultural and Natural 
Heritage commits itself to ensuring the most effective pro-
tection and the most active restoration of cultural and natural 
heritage, which can also include forests (Convention 1972), 
whereas in the European Landscape Convention, the parties 
committed themselves to promoting the protection of landsca-
pe management and planning and intensifying cooperation on 
landscape issues (Convention 2000).

The important role of the forestry sector in limiting climate 
change was confirmed by the principles of the Kyoto Protocol 
(2005) and the Paris Climate Agreement (Paris Agreement 2016). 
The latter sets, amongst others, a long-term objective consistent 
with the objective of keeping the global temperature increase well 
below 2°C compared to pre-industrial levels and of continuing 
efforts to keep this increase at 1.5°C compared to pre-industrial 
levels. Forests, agricultural land and wetlands play a major role in 
achieving this objective. Article 5 is one of the most important ones, 
because it shows the parties how to implement the objective of 
climate neutrality as defined in 
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Article 2. The basis for achieving this is multifunctional and 
sustainable forest management. Therefore, the parties should 
take measures to maintain and improve the condition of green-
house gas sinks and reservoirs, including forests. In addition, 
they should implement and support actions relating to solutions 
to reduce emissions from deforestation and forest degradation, 
the role of nature conservation, sustainable forest management 
and enhancement of forest carbon stocks in developing coun-
tries, as well as policy alternatives such as collective solutions 
for climate change mitigation and adaptation to integral susta-
inable forest management, whilst reaffirming the importance of 
creating incentives, as appropriate, to benefit from non-carbon 
solutions − Article 5(2) (Paris Agreement 2005).

The main purpose of this article is to answer the following 
questions: does the European Union (EU) law include regula-
tions that aim to protect forests and what is their legal nature 
and can they effectively contribute to forest protection within 
the European Union. These questions are relevant, because 
allegations of excessive deforestation are increasingly being 
made against some member states. For this reason, the Europe-
an Union has recently seen an intensification of discussions on 
changing its activities relating to forests (Kalicka-Mikołajczyk 
2018). This is due to at least two reasons. First, it results from 
the EU’s progressive involvement in rural development and in 
creating new jobs in this area, and, second, it follows changes in 
environmental policies resulting in the adoption of international 
commitments in the area of climate policy (Gwiazdowicz 1999; 
Ekroos 2005). As a result, greater attention is being paid to in-
creasing forest cover, protecting forest resources, implemen-
ting multifunctional and sustainable forest management that 
promotes the various social and protective functions of forests 
(Lipschutz 2001). At present, the scope and diversity of acti-
vities undertaken by the EU institutions in the forestry sector 
makes the need for their integration increasingly apparent. In 
a recently adopted European Parliament resolution, the preva-
iling opinion is that a new EU strategy on forests (Resolution 
2018) should help to address this issue. At the same time, there 
is no shortage of voices expressing the need for an EU forestry 
policy (Report 2015).

2. Methods

In order to find answers to the questions asked, the me-
thod of analysing legal doctrine was used. Current regula-
tions, both legally binding ones as well as and those which 
do not have such a character, relating to the subject matter of 
this study, were analysed.

3. Actions of the European Union in the area 
of forest protection

Never in the history of the functioning of the European Com-
munities, and now the European Union, has any of the treaties 
establishing them provided for forestry policy as a community 

or EU policy. From a formal point of view, the absence of refe-
rences to forestry policy in the treaties means that the European 
Union has no legal basis for adopting forestry regulations. The 
European Union, therefore, does not have a common forestry 
policy because it lacks the competence to do so. The imple-
mentation of this policy remains a member state competence. 
However, in accordance with the principle of subsidiarity, the 
role of the European Union is limited and consists of taking 
action to support, coordinate and complement the activities of 
member states in relation to forestry policy. This consists pri-
marily of monitoring and reporting on the state of forests, anti-
cipating global trends and drawing member states’ attention to 
emerging challenges, as well as proposing, coordinating and/or 
supporting solutions for rapid action at the EU level (Edwards, 
Kleinschmit 2013; Green Paper 2013; Orlando 2014; Gordeeva 
2016). The EU action can be divided into two groups. The first 
group includes internal actions, both direct and indirect. The 
direct actions directly impact forests, whereas indirect ones 
involve the regulation of one of the EU’s policies, such as 
agricultural, energy, environmental protection or climate poli-
cy. Moreover, amongst this group, we can distinguish acts of 
a legally binding character, taking the form of a regulation or 
directive and acts lacking a legally binding character, amongst 
which communications, strategies, green papers, action plans 
and reports predominate. The second group is represented by 
external actions undertaken by the European Union in the inter-
national forum in cooperation with third countries, which take 
the form of international agreements.

3.1. Internal actions of the European Union

Actions of an internal nature have different objectives 
and generally concern

•	 Measures requiring the EU business entities to mini-
mise the risk of illegally harvested timber and timber pro-
ducts entering their supply chain; 

•	 Green public procurement, where member state au-
thorities can create demand for legally and sustainably 
harvested timber; 

•	 Promoting instruments such as eco-labelling and enco-
uraging forest certification schemes; 

•	 Developing sustainability criteria for wood and other 
biomass used for renewable energy production and the ac-
tive participation in European initiatives such as the Global 
Monitoring for Environment and Security programme and the 
Tropical Ecosystems Environmental Observations by Satel-
lite project, which can play an important role in monitoring 
the land use change and deforestation trends (Dimitrov 2005). 

These acts are divided into legally binding and non-bin-
ding ones. 

3.1.1. Legally binding acts
As mentioned earlier, both the Treaty on European Union 

(TEU 2016) and the Treaty on the Functioning of the European 
Union (TFEU 2016) lack the legal basis to formulate a single 
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EU forestry policy. Thus, internal legally binding acts taken 
by the European Union are of an indirect nature, because they 
result from the implementation of various EU policies, such 
as common agricultural policy, common trade policy, climate 
policy, energy policy or environmental protection (Kaliszewski 
2018). The main areas of the EU activity under these acts are in 
particular afforestation issues, measures to improve forest ma-
nagement, trade in forest products, protection of forests against 
fires and air pollution, nature protection activities and forestry 
research. The lack of the EU competence to regulate forestry 
policy results in the adoption of legally binding regulations that 
are specialised, fragmentary and targeted to achieving EU poli-
cy aims in a specified area.  
Development of rural areas

The EU rural development policy is the main instrument for 
implementing a forest strategy at the EU level. Agriculture and 
forestry are the most important forms of land use and manage-
ment of natural resources in rural areas. Approximately 90% of 
funding for forest areas comes from the European Agricultural 
Fund for Rural Development (The European Union and Forests 
2019). Its budget finances investments to increase forest area 
and improve the profitability of forests, such as afforestation 
and the establishment of new forest areas; developing agro-fo-
restry systems; prevention and restoration of damage to forests 
from fires, natural disasters and catastrophes; investments to 
improve the resilience and enhance the natural value of forest 
ecosystems; investments in forestry technologies and proces-
sing; and harvesting and marketing of forest products – Articles 
5, 21–26, 34 (Regulation 2013). Measures not directly affecting 
forests are also foreseen, for example, Natura 2000 payments 
and payments linked to the Water Framework Directive. Pu-
blic expenditures of around EUR 8.2 billion are planned for 
2015–2020, of which 27% is for afforestation, 18% for impro-
ving resistance to harmful biotic agents and 18% for damage 
prevention (Delegated Regulation 2015). However, it should be 
noted that the amount of financial support for forest manage-
ment in the broad sense varies across the member states. This 
is due to the fact that the member states, when drawing up their 
national or regional rural development programmes, decide on 
the directions of EU financial support.    
Protection of biodiversity 

An important EU achievement in the area of biodiversity 
protection is the implementation of the Natura 2000 network. 
Many member states have adapted their forest management 
guidelines to promote biodiversity conservation and support 
the provision of environmental services. The ecologically re-
presentative network of forest protection established under Na-
tura 2000 and the simultaneous support to enhance biodiversity 
in commercial forests are probably the best way to achieve bio-
diversity targets (Wulf 2003). Nevertheless, the need to map, 
study and monitor forest biodiversity both within and outside 
protected areas remains an issue. Sustainable forest use forms 
part of the thematic priorities of the LIFE Programme for the 

environment and climate action (Regulation 2013). In addition, 
the EU Biodiversity Strategy of 3 May 2011 provides for the 
adoption by 2020 of forest management plans or equivalent 
instruments in line with sustainable forest management for all 
publicly owned forests and forest holdings that receive funding 
under the EU rural development policy, so as to ensure a me-
asurable improvement in the conservation status of species and 
habitats that depend on or are affected by forestry, as well as 
improvements in the provision of ecosystem services compared 
to the EU 2010 baseline (Communication 2011).
Climate change

The important role of the forestry sector in reducing clima-
te change has been confirmed by the principles of the Kyoto 
Protocol and the Paris Climate Agreement. As an environmen-
tally friendly material, wood is an important source of biomass 
energy for balancing emissions from the burning of fossil fuels, 
in line with the EU directives on renewable energy sources 
(Directive 2009). Forests are an important link in the global 
carbon cycle because of their ability to absorb carbon from 
the atmosphere and store it in biomass and soil. Their growth 
counteracts increasing concentrations of greenhouse gases in 
the atmosphere. However, forest degradation and conversion 
to other forms of land use can cause significant greenhouse gas 
emissions from fires, biomass decomposition and the minera-
lisation of soil organic matter, leading to forests becoming a 
source of carbon (Upham et al. 2011; Söderberg, Eckerberg 
2013). Forests absorb about 0.5 Gt of carbon dioxide per year, 
whereas industrial greenhouse gas emissions in the EU-28 are 
5 Gt of the carbon dioxide equivalent per year (Green Paper 
2013). In this context, it is important that forests are able to 
provide renewable materials and energy, which can be used to 
replace carbon-intensive products and energy sources. 

3.1.2. Legally non-binding acts
The first comprehensive document on forest policy issues 

was the Council Resolution on an EU Forestry Strategy (Co-
uncil Strategy 1998) adopted on 15 December 1998. On its 
basis, the European Commission (EC) developed the EU Fo-
rest Action Plan aimed at preserving and adequately promoting 
biodiversity, carbon sequestration and the integrity, health and 
resilience of forest ecosystems in various geographical areas 
(Communication 2006). On 20 September 2013, the EC adop-
ted a new EU strategy for forests and the forest-wood sector, 
proposing a European reference framework for the develop-
ment of sectoral strategies affecting forests (Communication 
2013). Its main objectives are to ensure sustainable forest ma-
nagement and protect the multiple roles of forest areas, with the 
effective use of resources and the EU global responsibility for 
forests. The strategy assumes that, from 2020 onwards, forests 
in all EU member states will be managed in accordance with 
the principle of sustainable forest management, which means 
using forests and forest land in such a way and with such inten-
sity as to maintain their biodiversity, productivity, regeneration 
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potential, vitality and their potential to fulfil, now and in the 
future, relevant ecological, economic and social functions at 
local, national and global levels and not to cause damage to 
other ecosystems. The strategy identifies eight priority areas 
in sustainable forest management intended to contribute to 
key societal objectives. These are protecting rural and urban 
communities; promoting the competitiveness and sustainabi-
lity of the EU forest-based industries and the bio-energy and 
green economy, forests and climate change, protecting forests 
and enhancing ecosystem services, improving the knowledge 
base of forests and their changes, new innovative forestry and 
value-added products, working together to improve forest ma-
nagement and better understand them as well as forests from 
a global perspective. The strategic orientations adopted in the 
document aim to ensure coherence between member states’ 
forestry policies and the EU actions, taking into account the 
international level, to promote sustainable forest management 
in the European Union and worldwide, and to globally combat 
illegal logging and assist developing countries in improving 
their forestry policies. It also provides guidance for the EC and 
member states’ activities aimed at cooperation on forests and 
the forestry sector. The Standing Forestry Committee remains 
the primary forum for cooperation, but the EC is also required 
to cooperate with committees, fora and other private actors and 
NGOs (non-governmental organizations) working on this issue 
(Council Decision 1989). The strategy is accompanied by an 
action plan, adopted on 20 September 2013, setting out me-
asures to address the challenges facing the European forestry 
sector (Commission Staff Working Document 2013). 

3.2. External actions of the European Union 
The EU’s external actions are aimed at taking measures to 

counteract illegal logging as well as to prevent and combat 
trade in illegally logged wood, having the European Union 
and its member states participate in the implementation of 
resolutions and agreements on forest-related issues issued or 
concluded at global and regional levels and taking measures 
to eliminate timber and timber products obtained through 
criminal activities from the EU market (Brack, Hayman 2001; 
Guertin 2003; Lawson, MacFaul 2010; Sartiastani 2010). In 
this area, the European Union has adopted both legally bin-
ding acts, such as the timber regulation and voluntary partner-
ship agreements (VPAs), as well as non-legally binding acts, 
such as the Forest Law Enforcement, Governance and Trade 
Action Plan and the EC Communication, on stepping up the 
EU action to protect and restore global forests.

3.2.1. Legally binding acts
Regulations concerning wood

On 20 October 2010, the European Parliament and the 
Council adopted a regulation laying down the obligations of 
operators who place imported as well as domestically pro-
duced timber and timber products on the market (Regulation 
2010). The timber and timber-derived products covered by 

Forest Law Enforcement, Governance and Trade (FLEGT) 
licenses are considered to comply with the requirements 
set out in the regulation. According to Article 1, it aims to 
prevent trade in illegally harvested timber and timber pro-
ducts by prohibiting illegally harvested timber and products 
derived from such timber being placed on the market, in-
troducing due diligence obligations on operators who place 
timber products on the market for the first time and introdu-
cing obligations to maintain records of suppliers and custo-
mers. Operators placing timber and timber products on the 
EU market are obliged to exercise due diligence. The main 
element is to minimise the risk of placing illegally harvested 
timber or timber products on the EU market. Article 6 of 
the regulation lists three main elements of the ‘due diligen-
ce system’: (1) information, the operator must have access 
to information describing the timber and timber products, 
country of harvest, quantity, data on the supplier and infor-
mation confirming compliance with national legislation; 
(2) risk assessment, the operator should assess the risk of 
illegal timber entering their supply chain, based on the abo-
ve-mentioned information, and take into account the criteria 
set out in this regulation; (3) risk mitigation, when the as-
sessment shows that there is a risk of illegal timber entering 
the supply chain, this risk may be mitigated by requiring 
additional information and verification from the supplier. On 
6 June 2012, the EC adopted an implementing regulation on 
detailed rules concerning the due diligence system and the 
frequency and nature of checks on monitoring organisations 
as provided for in Regulation 995/2010, laying down the ob-
ligations of operators who place timber and timber products 
on the market (Implementing Regulation 2010). In Article 
8, this regulation provides for the existence of ‘monitoring 
organisations’, recognised by the EC, which are private ope-
rators with appropriate expertise and the ability to perform 
tasks under this regulation (Delegated Regulation 2012).
Voluntary partnership agreements 

A voluntary partnership agreement, as set out in the Council 
regulation on the establishment of the FLEGT licensing scheme 
for importing timber into the European Union, is an internatio-
nal agreement between the European Union and a partner coun-
try in which the parties undertake to cooperate in support of the 
FLEGT Action Plan and to implement the FLEGT scheme. It 
is, therefore, a bilateral trade agreement concluded between the 
European Union and the partner country based on Article 207(3) 
TFEU under exclusive EU competence, that is, it is concluded 
exclusively by the European Union without the participation of 
the member states. To date, the European Union has concluded 
such agreements with Ghana, Republic of Congo, Cameroon, 
Indonesia, Central African Republic, Liberia and Vietnam. Ne-
gotiations are ongoing with Côte d’Ivoire, Democratic Repu-
blic of the Congo, Gabon, Guyana, Honduras, Laos, Malaysia 
and Thailand. All agreements follow the same scheme. As the 
first such agreement was signed with Ghana, the scheme will be 



257A. Kalicka-Mikołajczyk / Leśne Prace Badawcze, 2019, Vol. 80 (4): 253–262

presented using the example of this country (Council Decision 
2009; Agreement 2010). The main objective of the agreement, 
in accordance with Article 1, is to ensure that only legally pro-
duced timber and timber-derived products are placed on the EU 
market and to promote trade only in products that are FLEGT 
licensed. The agreement was concluded for a period of 10 years 
and is renewable every 5 years unless either party decides not 
to do so. The other party should be notified of such a decision 
at least 1 year before termination. The agreement may also be 
terminated at any time by giving notice in writing. Termination 
takes effect 1 year after the date of notification. The parties es-
tablish a joint monitoring and review mechanism to oversee im-
plementation of the agreement – Article 19 (Agreement 2010).

3.2.2. Legally non-binding acts
On 21 May 2003, the EC adopted an Action Plan entitled 

‘Forest Law Enforcement, Governance and Trade (FLEGT): 
Proposal for an EU Action Plan’ (Communication 2003). It 
set out procedures and measures to prevent the placing of 
illegally harvested timber on the EU market, to increase the 
supply of timber from legal sources and to increase demand 
for timber from responsibly managed forests. In addition, it 
highlighted the possibility of developing new legislation by 
taking into account the demand side of illegally harvested 
timber, which ultimately led to the adoption of the regulation 
on the establishment of a FLEGT timber import licensing 
scheme (Regulation 2005). The establishment of this sys-
tem is intended as a means of ensuring that only timber pro-
ducts legally harvested in accordance with the national law 
of the producing country may be imported into the Europe-
an Union. The system is implemented based on the VPAs, 
which impose a legally binding obligation on the parties to 
implement a licensing scheme and to regulate trade in tim-
ber and timber-derived products set out in those agreements.

The communication adopted by the EC on 23 July 2019 enti-
tled ‘Stepping up EU Action to Protect and Restore the World’s 
Forests’ (Communication 2019) should also be mentioned here. 
In this document, the EC proposed five priorities to step up the 
EU action for world forest protection, in particular primary 
forests, and to restore them in a sustainable and responsible 
manner. Priority 1 concerns reducing the EU’s land footprint 
because of consumption and encouraging the consumption in 
the European Union of products from non-deforestation supply 
chains. Under Priority 2, the European Union has committed 
itself to establishing partnerships with producer countries to 
reduce forest exploitation and ensure that EU development co-
operation does not lead to deforestation. Priority 3 concerns the 
development of international cooperation to halt deforestation 
and forest degradation and to promote forest restoration, and 
priority 4 is the redirection of funds to support more sustainable 
land use practices. Under priority 5, the European Union has 
committed itself to increasing support for the availability and 
quality of information on forests and commodity supply chains 
as well as for research and innovation.

4. The legal character of EU regulations 
concerning forests

All acts adopted so far in the European Union to protect 
forests are divided into legally binding acts, which include 
international agreements and the secondary legislation listed 
in Article 288 TFEU, and non-legally binding acts, which 
belong to the broad category of soft law acts.

Pursuant to Article 216 TFEU, the European Union may 
conclude international agreements with one or more third coun-
tries. Any international agreement concluded by the European 
Union is binding on all its parties and, once entered into force, 
forms an integral part of the EU legal order (Case 181/73; Case 
C-386/08; Case C-240/09). In the hierarchy of sources of law, 
it is placed between primary law and secondary law. The pro-
visions of an international agreement take precedence over acts 
of secondary law, which clearly follows from the case law of 
the Court of Justice of the European Union (CJEU). Thus, the 
incorporation of international agreements into the EU legal 
order has the effect that they benefit from the attribute of being 
a source of law and, in particular, the principle of primacy over 
national law. They can also be a source of rights and obligations 
for the individual parties, that is, they can have a direct effect. 
Moreover, under this system of law, only the CJEU has the 
jurisdiction to give preliminary rulings on the interpretation of 
its provisions (Case 12/86; Case C-386/08), whereas if a mem-
ber state fails to comply with an obligation under its provisions 
or does so incorrectly, the EC may, based on Article 258 TFEU, 
bring an action before the CJEU for a finding of infringement 
of the EU law by a member state (Case C-61/94). 

Article 288 TFEU states that ‘To exercise the Union’s com-
petences, the institutions shall adopt regulations, directives, de-
cisions, recommendations and opinions. A regulation shall have 
general application. It shall be binding in its entirety and direc-
tly applicable in all Member States. A directive shall be bin-
ding, as to the result to be achieved, upon each Member State to 
which it is addressed, but shall leave to the national authorities 
the choice of form and methods. A decision shall be binding in 
its entirety. A decision which specifies those to whom it is ad-
dressed shall be binding only on them’ (Piris 2010). The secon-
dary legal acts enumerated above are issued by the competent 
EU institutions and serve to achieve their objectives. They are 
legally binding acts setting out the rules of conduct and have 
legal consequences for third parties. This is the group of legal 
acts that an individual can invoke before a court to pursue his 
or her claims. They must also comply with the primary EU law 
(Case C-26/78), may not alter and/or restrict it (Joined Cases 
C-427/93, C-429/93; Case C-436/93) and, in particular, may not 
infringe it (Joined Cases T-24/93, 25/93, T-26/93 and T-28/93). 
This compatibility is safeguarded by the CJEU, which reviews 
the legality of legal acts with primary law and may ultimately 
annul them based on Article 263 TFEU. The competence in this 
matter conferred by the CJEU Treaty is important inasmuch as 
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it is designed to ensure the uniform application of the EU law, 
and the requirement of coherence is particularly important in 
the case of the validity of a legal act. Any divergence in this 
respect could jeopardise the coherence of the EU legal order 
and undermine the fundamental requirement of legal certain-
ty for private parties (Case C-27/95; Case C-461/03). As the 
EU primary law does not provide for forest policy, all legally 
binding regulations on forests and their protection are covered 
by secondary legislation governing EU sectoral policies, as re-
ferred to in point 3, and fall under the jurisdiction of the CJEU. 
The basic legal acts of this group include a regulation on the 
inclusion of greenhouse gas emissions and removals resulting 
from activities relating to land use, changes in land use and fo-
restry in the framework of climate and energy policy until 2030 
(Regulation 2018 of the European Parliament and of the Coun-
cil); a regulation on the establishment of the LIFE Programme 
for the environment and climate action for operators marketing 
timber and timber products (Regulation 2015 of the European 
Parliament and of the Council); a directive on the marketing 
of forest reproductive material (Directive 1999); a directive 
on protective measures against the introduction into the com-
munity of organisms harmful to plants or plant products and 
against their spread within the community (Directive 2000); a 
directive on the promotion of the use of energy from renewa-
ble sources (Directive 2009 of the European Parliament and of 
the Council); and a decision on accounting rules on greenhouse 
gas emissions and removals resulting from activities relating 
to land use, land-use change and forestry and on information 
concerning actions relating to those activities (Decision 2013 
of the European Parliament and of the Council). Suspicion of 
a breach of their provisions by a member state results in the 
initiation by the EC of infringement proceedings under Article 
258 TFEU. Therefore, only the CJEU can rule on the infringe-
ment of their provisions by the member state, which may lead 
to the imposition of a financial penalty or lump sum if it fails to 
comply with its judgment (Case C-441/17).   

The second category includes non-legally binding acts. 
Under Article 288 TFEU, the EU institutions also have the 
power to issue recommendations and opinions and other non
-legally binding acts, which are collectively referred to as soft 
law acts. These are defined as acts in which established rules of 
conduct are not legally binding but may incidentally produce 
specific legal and practical effects (Senden 2001; Terpan 2015). 
The difference between soft law and legally binding acts only 
becomes apparent when the addressee of the standard violates 
the rule of conduct set out in them (Klabbers 1996). Legally 
binding acts always specify the sanction to be applied by the 
competent authority to a legal person infringing a rule of law, 
whereas non-legally binding acts never contain legal sanctions 
for their infringement. In such a situation, political sanctions 
or negative public reaction apply. It can, therefore, be said that 
this case is not about law making but about influencing the 
conduct of specified entities (Gold 1983; Wellens, Borchardt 
1989). This broad category of acts is intended to shape norms 

of conduct whose primary purpose is to change the practice of 
the addressee(s), not necessarily co-existing with a change in 
the law or the creation of new legal norms. It can, therefore, be 
stated that soft law is understood to mean ‘a law that lacks so-
mething’; this concerns, first, the lack of sanctions and, second, 
the unwillingness to make a given norm binding, which means 
that the recipient had no intention of making such a rule legally 
binding. Therefore, all such instruments have certain common 
features: they are not legally binding but can, nevertheless, 
have the so-called indirect legal effect and can, therefore, be 
quasi-normative (Case C-322/88); they must comply with pri-
mary and secondary EU law; they are issued by EU institutions 
within the limits of their competence under the treaties becau-
se they pursue the objectives set out in the treaties; they may 
or may not be published in the C series of the Official Journal 
of the European Union; they may regulate both internal and 
external affairs of the European Union, which means that they 
are of great practical importance. Although not legally binding, 
they will, depending on the political context, create conduct on 
the part of the addressee in line with their content. They are, 
therefore, more than a mere political declaration but less than a 
law in the strict sense. In the legal order of the European Union, 
they fulfil the following functions: first, they serve to develop 
and prepare future EU policies or future legal acts, fulfilling 
a preparatory role in this case for the passage of future legal 
acts; second, they supplement and support EU primary and 
secondary law, thus aiming to ensure its proper interpretation 
or uniform application; and, third, they are adopted by the EU 
institutions instead of or as alternatives to legal acts (Klabbers 
1994; Senden 2004). They are addressed to member states and 
are intended to encourage them to increase their involvement in 
a given area. They are not only designed to define the problem 
but also to encourage specific action. Moreover, as the case law 
of the CJEU indicates, soft law acts may also exert effects or 
seek to have them exerted, which means that the presumption 
of the lack of legal force may be infringed. The CJEU ruled in 
the ERTA case that a complaint for the annulment of a legal act 
under Article 263 TFEU should cover all provisions issued by 
the EU institutions, regardless of their nature and form, which 
seek to produce legal effects (Case 22/70). In the Grimaldi jud-
gement, it stated that recommendations should be taken into 
account by national courts applying national law in relation to 
the EU law, whereas in Van Ameyde, an EC recommendation 
was mentioned as one source of law, alongside decisions and 
directives (Case 90/76). The most important acts in this cate-
gory are the communication on addressing the challenges of 
deforestation and forest degradation to tackle climate change 
and biodiversity loss (Communication 2008d); communication 
on a new EU Forestry Strategy for forests and the forest-wood 
sector (Communication 2013b); communication on accounting 
for land use, land use change and forestry (LULUCF) in the 
Union’s climate change commitments (Communication 2012); 
communication on our life insurance, our natural capital: an EU 
biodiversity strategy to 2020 (Communication 2011a); commu-
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nication on innovative and sustainable forest-based industries 
(Communication 2008b); communication on public procure-
ment for a better environment (Communication 2008c); and 
the communication on stepping up the EU action to protect and 
restore global forests (Communication 2019).

5. Summary

The main purpose of this article was to find answers to three 
closely related questions. First, whether action is taken at the 
EU level to protect forests in the broadest sense. This question 
should be answered in the affirmative, as demonstrated in the 
third point. The second question concerned the legal nature of 
the regulations adopted. The EU activities in this studied area 
concern both the internal-EU and international dimensions. All 
acts adopted so far can be divided into two groups. The first 
group includes legally binding acts, that is, acts that have legal 
effects vis-à-vis third parties that can be invoked before a court 
in the event of infringement by a member state. The second 
group includes soft law acts, that is, acts that have no binding 
legal force and, therefore, have no legal effect, and whose pro-
visions cannot be used before a court in situations of their in-
fringement by a member state. The acts of the second group 
do not contain any legal sanctions. It is not easy to answer the 
question about the effectiveness of forest protection in the EU’s 
actions and the acts adopted within the European Union, becau-
se of the EU’s lack of competence to conduct forest policy. For 
this reason, all internal legally binding acts are characterised by 
their indirect impact on member states’ forestry policies. That 
group of acts falls within the jurisdiction of the CJEU, which 
may annul national acts contrary to their provisions based on 
Article 263 TFEU, may interpret their provisions in a manner 
that is binding on the national authorities of the member sta-
tes based on Article 267 TFEU and at the request of a national 
court and may find that they have been infringed by a member 
state based on Article 258 TFEU.

We should not forget the numerous non-legally binding acts 
that directly relate to forests. In this case, it is important, as the 
CJEU ruled in the Grimaldi case, that they should not be seen 
as having no legal effect. The national court is required to take 
them into account when they can contribute to clarifying the 
meaning of national implementation measures or when they are 
intended to supplement binding the EU law (Case C-322/88). 
Thus, an indirect legal effect is not only the result of an inter-
pretation but may also result from the fact that such an act may 
change the legal situation of a third party and thus its rights 
and obligations. This means that the CJEU does not deny the 
normative nature of soft law acts. On the other hand, in the case 
of external acts, that is, voluntary partnership agreements, the 
EU action has a direct impact on forests as a result of the fact 
that they are concluded based on Article 207 TFEU, that is, the 
common commercial policy, which, according to Article 3(1)
(e) TFEU, is an exclusive competence of the European Union 
and is legally binding not only on the European Union and third 

countries but also on all member states, because they become 
part of the EU legal order upon entry into force. Is it then pos-
sible to protect forests only based on the already existing legal 
acts and in the absence of an EU forest policy? The answer 
to this question is affirmative, and an example to confirm this 
thesis is the judgement of the CJEU in the case of the Biało-
wieża Forest, in which the EC accused Poland of violating the 
provisions of the Birds Directive and Habitat Directive (Case 
C-441/17). It should not be forgotten that the legal boundary 
of the EU action is determined by the principle of conferred 
powers, which means that its actions must be within the legal 
limits set by the provisions of the TEU and the TFEU (2016), in 
the absence of EU forest policy. Therefore, all EU actions going 
beyond these limits are legally invalid.

In conclusion, the cooperation between the European Union 
and member states in the area of forest protection is based on 
the principle of good faith. As forest policy is a member state 
competence, forest policies and programmes adopted at the 
national level play the decisive role in the forestry sector. By 
contrast, the European Union undertakes only those measures 
that, by their nature and scope, can be most effectively addres-
sed within this organisation, such as promoting sustainable 
forest management, coordinating international forest-related 
commitments, coordinating policies in various fields affecting 
the forest sector, reducing air pollution and other threats to the 
forest or trade policy for forest products.
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